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Court File No.

IN THE COURT OF QUEENS BENCH OF ALBERTA
JUDICIAL DISTRICT OF

Between:

HER MAJESTY THE QUEEN
Respondent/Plaintiff

-and-

Appellant

AFFADAVIT

, of the City of

, In

tﬁe Province of Alberta, MAKE OATH AND SAY: 1 believe that the
FACTUM and the EXHIBITS 1 have provided are true and factual.

1.That I have filed in The Court of Queen®s Bench of Alberta a
NOTICE OF PROHIBITION to have withdrawn all charges related to
marijuana as unknown to law.

2.That 1 do verily believe that my NOTICE OF PROHIBITION and the
FACTUM and EXHIBITS have merit.

EXHIBITS:
Ex.1: 2000
Ex.2: 2003
Ex.3: 2002
Ex.4: 2002
Ex.5: 2003
Ex.6: 2003
Ex.7: 2003
Ex.8: 2003
Ex.9: 2003
Ex.10
Ex.11
Ex.12
Ex.13

Jul 31 Parker Ont.C.A. Order on CDSA S.4
Mar 18 Krieger Ab.C.A. Memorandum on S.7
Dec 05 Calgary Herald Krieger article

Dec 05 Calgary Sun Krieger article

May 14 Turmel holds back marijuana bill
May 16 S. David Frankel culpability clause
Dec 23 Krieger Supreme Court Order

Dec 23 Supreme Court of Canada Bulletin
Oct 07 Hitzig Ont.C.A. Order for MMAR fTix

: 2003 Oct 07 Turmel Ont.C.A. Order for Parker Day
: 2003 Dec 08 Turmel stays 4000 since Parker Day

: 2004 Apr 01 Turmel to A.G. for 100,000 more

: 2009 Sfetkopoulos Sean Gaudet Memorandum

(EL)
(E2)
(E6)
(E7)
(E8)
(E9)
(E10)
(E11)
(E13)
(E15)
(E17)
(E18)
(E19)



SWORN BEFORE ME at the City of , In the
province of Alberta, this day of A_.D. 2010.

A Commissioner for Oaths iIn and
for the Province of Alberta.
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Court File No.

IN THE COURT OF QUEENS BENCH OF ALBERTA
JUDICIAL DISTRICT OF

Between:

HER MAJESTY THE QUEEN
Respondent/Plaintiff

-and-

Applicant/Accused

NOTICE OF APPLICATION FOR PROHIBITION

TAKE NOTICE THAT on at am or so soon
thereafter as can be heard the application to a judge at the
courthouse at for

A) an Order prohibiting prosecution of all charges relating to

marijuana under the CDSA as unknown to law on the grounds that:
1) Parliament has not re-enacted the S.7 cultivation and
S.4 possession prohibitions which underpin all other
marijuana prohibitions in the CDSA since they were struck
down by the Ontario and Albert Courts of Appeal; or
2) if the prohibitions were somehow resurrected without
Parliament, that the Sfetkopoulos and Beren decisions
create a similar period of retrospective invalidity dating
back to December 3 2003, the date that s.41(b.1) and 54.1
were reintroduced into the MMAR pursuant to the Court in R.
v. J.P.’s ruling that the combined effect of Parker and
Hitzig meant there was no constitutionally valid marijuana
possession offence between July 31 2001 and October 7 2003,
the date the MMAR were constitutionally rectified by the
decision in Hitzig.

B) And for an Order staying all charges for marijuana as abuse
of the court process on the grounds all statutes related to
marijuana are of no force and effect and ordering the Crown to
cease and desist all marijuana prosecutions until Parliament
reenacts a new constitutionally valid prohibition with a new
Constitutionally valid exemption.



C) And an Order, iIn the absence of proof that all iInmates
convicted since the marijuana prohibitions were repealed have
been released, that cites the Ministry of Justice for contempt
of this Court by continuing prosecution after Crown Attorney S.
David Frankel acknowledged to the Supreme Court of Canada iIn R.
v. Krieger that the S.7 Cultivation and S.4 Possession
prohibitions had been struck down by the highest court iIn
Alberta and did not dutifully inform Canada’s Law Enforcement to
cease and desist arrests under the repealed statutes and now
Crown Attorney Sean Gaudet too.

D) And an Order expunging the criminal records of all those
convicted since the prohibitions have been invalidated.

E) And for any Order abridging the time for service, filing, or
hearing of the application, or amending any defect as to form or
content of the application, or for any Order deemed just.

Documentation to be used:

Ex.1: 2000 Jul 31 Parker Ont.C.A. Order on CDSA S.4 (E1)
Ex.2: 2003 Mar 18 Krieger Ab.C.A. Memorandum on S.7 (E2)
Ex.3: 2002 Dec 05 Calgary Herald Krieger article (E6)
Ex.4: 2002 Dec 05 Calgary Sun Krieger article (E7)
Ex.5: 2003 May 14 Turmel holds back marijuana bill (E8)
Ex.6: 2003 May 16 S. David Frankel culpability clause (E9)
Ex.7: 2003 Dec 23 Krieger Supreme Court Order (E10)
Ex.8: 2003 Dec 23 Supreme Court of Canada Bulletin (E1D)
Ex.9: 2003 Oct 07 Hitzig Ont.C.A. Order for MMAR fix (E13)
Ex.10: 2003 Oct 07 Turmel Ont.C.A. Order for Parker Day (E15)
Ex.11: 2003 Dec 08 Turmel stays 4000 since Parker Day (E17)
Ex.12: 2004 Apr 01 Turmel to A.G. for 100,000 more (E18)

Ex.13: 2009 Sfetkopoulos Sean Gaudet Memorandum (E19)



Dated at

on

Applicant/Accused Signature

Name:

Address:

Tel:

Fax:

Email:

TO: Ministry of Justice
TO: The Registrar of the Court
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Court File No.

IN THE COURT OF QUEENS BENCH OF ALBERTA
JUDICIAL DISTRICT OF

Between:

HER MAJESTY THE QUEEN
Respondent/Plaintiff

-and-

Applicant/Accused

APPLICANT”S FACTUM

OVERVIEW

1. This is an issue of national importance. Epilepsy.ca cites
four deaths every day from among the 400,000 known epileptics
and yet, after 10 years, due to the onerous Health Canada
hurdles set before their doctors to get their prescriptions
filled, there are only just over 4000 Health Canada exemptees in
all of Canada for all i1llnesses with only a small fraction from
Canada’s epileptic community. 15,000 epileptics died in the 10
years it took for Health Canada to exempt 4000 Canadians. The
vast majority of Canada’s epileptics remain unexempted,
including Terrance Parker. The MMAR’s failure to provide a
constitutionally acceptable medical exemption creates a genocide
among Canada’s epileptics. No epileptic should be without a
cannabis joint. No epileptic should have been, should be, left
unexempted. No prohibition against marijuana can exist while the
majority of Canada’s epileptics remain unexempted.



PART I - STATEMENT OF FACTS

2. On December 10 1997, Ontario Provincial Judge Sheppard stayed

S.4(1) and S.7(1) charges against Terrance Parker ruling:

“Mr. Parker will be granted immediate protection under
Section 24 (1) of the Charter of a stay of proceeding with
respect to count I (cultivate a narcotic, Section 6(1)
N.C.A.) and the September 18, 1997 count (possession of a
controlled substance, Section 4 (1) of the C.D.S.A). All
plant material (three plants) seized from him by the Met-
ropolitan Toronto Police Services on September 18, 1997
is to be returned to him forthwith...”

“...It is ordered pursuant to Section 52, that Section
4(1) and Section 7(1) of the C.D.S.A. be read down so as
to exempt from its ambit persons possessing or cultivat-
ing Cannabis (a schedule II substance) for their personal
medically approved use.

www.turmenlpress.com/sheppard.htm

3. On July 31 2000, the Crown’s appeal against the S.4 (1)
possession ruling but not against the S.7(1) cultivation remedy,
was dismissed by Ontario Court of Appeal Justices Rosenberg,
Catzman and Charron who Ordered “the marijuana prohibition in

s.4 of the CDSA to be invalid” for not providing access for
medical purposes and suspended its ruling while granting Parker a
constitutional exemption for 1 year. The court further wrote they
would have invalidated the cultivation prohibition had the Crown

appealed Parker’s win on Section 7 too.
Ex.1: 2000 Jul 31 Parker Ont.C.A. Order on CDSA S.4 repeal

www.ontariocourts.on.ca/decisions/2000//july/parker.htm

4. Though Parker was not deprived of his rights in that year,
2400 to 4600 Canadian epileptics who were not exempted with him
were deprived of their right to life and every year since then.

With the Attorney General for Canada erroneously holding that



the CDSA prohibition had been saved by the MMAR, the courts have

continued wrongly convicting hundreds of thousands of Canadians.

5. On December 11 2000 in R. v. Krieger, Alberta Justice Acton
took care of that omission by declaring the prohibition in
Section 7(1) to be of no force and effect and suspending her

ruling for 1 year:

“[44] I am satisfied that s. 7(1) of the CDSA deprives Mr.
Krieger and those who are similarly situated of their
rights under s. 7 of the Charter to the extent that it
prohibits these individuals from producing raw cannabis
marihuana for their own
therapeutic purposes. I am also convinced that such de-
privation is not in accordance with the principles of
fundamental Jjustice...
[55] I am prepared to agree with the Applicant that s.
7(1) of the CDSA should be struck down to the extent that
it deals with production of cannabis marihuana. If s. 4
were before me I, like the Ontario Court of Appeal in R.
v. Parker, supra, would
strike down the prohibition against possession of mari-
huana because to do otherwise would be, to use Dr. Ka-
lant’s word, “inhumane” to Mr.Krieger under the circum-
stances.”
www.albertacourts.ab.ca/3db/1998-2003/gb/Criminal/2000/
2000abgbl012.pdf

6. On July 30 2001, one day before the expiry of the suspension
of the Parker declaration of invalidity, Health Canada issued the
Marihuana Medical Access Regulations (MMAR) which the Ontario
Court of Appeal later ruled in R. v. J.P. had failed to

forestall the Parker Court’s invalidation of the s.4 (1)

prohibition.



7. On August 1 2001, Parker’s exemption expired without the MMAR
having provided the necessary medical access which is why the
Court of Appeal in R. v. J.P. ruled the marijuana prohibition in

s.4 of the CDSA became invalid after July 31 2001.

8. On September 15 2001, Health Canada sent Parker a s.56
ministerial exemption after his constitutional exemption had

expired, six weeks too late.

9. On November 28, upon a motion by Krieger Crown Attorney Scott
Couper for an interim order extending suspension of Acton’s order
“until the appeal or until further order of the Court of Appeal,”
Alberta Court of Appeal Justice O’Leary granted an interim Order

extending the suspension “until further order of the court.”

www.turmelpress.com/oleary.pdf

10. On March 15 2002, the day after Parker’s s.56 exemption had
expired, Ontario Superior Court Justice Romain Pitt using his
criminal jurisdiction granted Parker an “Order extending the
constitutional exemption granted to the applicant by the Ontario
Court of Appeal until the Government has complied with the

court’s ruling.”

www.turmelpress.com/pittorde. jpg

11. On December 4 2002, Alberta Court of Appeal Justices Wittman,
Costigan, and LoVecchio Order dismissed the Crown’s appeal
against Acton J.’s invalidation in R. v. Krieger:
“[1] The Respondent was charged with possession of marihua-
na for the purpose of trafficking contrary to s. 5(2) of the
CDSA and unlawful production of marihuana contrary to s.
7(1) of the Act.
[2] The Crown appeals a voir dire ruling which struck down
s. 7(1) and also appeals the Respondent’s acquittal by a
jury of the s. 5(2) charge.
[..6] Nor are we satisfied that the trial judge imposed a
positive obligation on the Crown to ensure a supply. The
trial judge struck s. 7(1l). Her order imposed no obligation.



[7] Therefore, we dismiss the appeal as it relates to the

voir dire ruling.”
Ex.2 Krieger Court of Appeal of Alberta Judgment
www.albertacourts.ab.ca/jdb/1998-2003/ca/Criminal/2003/
2003abcal085.pdf

12. The Calgary Herald and Sun reports misrepresented the
striking down of the S.7 and S.4 prohibitions as a personal
exemption victory for Krieger and that the O’Leary interim stay
still prevented the Acton ruling from taking effect. Calgary
Herald’s Daryl Slade wrote that "“Krieger’s lawyer, Adriano
Tovinelli, said outside court it was an important decision that
permits his client to continue to cultivate and use marijuana
for his own use to alleviate chronic pain caused by multiple
sclerosis. Iovinelli said, as it stands, it is status quo on
Krieger’s charter exemption. But he suggested that would not

apply to the general public..” Also, it informed:
“Alberta Court of Appeal Justice Willis O’Leary last year
extended that stay indefinitely, until there is an appli-
cation to the courts to remove it.”
Ex.3: 2002 Dec 05 Calgary Herald Krieger article
Ex.4: 2002 Dec 05 Calgary Sun Krieger article

13. Once the Court of Appeal for Alberta became functus

officio after issuing its further final Order on March 18 2003,
that court’s interim Order by O’Leary J.A. staying the Acton
invalidation of the prohibitions in Section 7 (1) and, by
implication, Section 4 (1) of the CDSA, also lapsed. The only
court not yet functus officio was the court of last resort and
only a stay emanating pursuant to S5.65.1(1) of the Supreme Court
of Canada Act could stay the Acton invalidation from taking

effect.

14. Section 65.1(1) of the Supreme Court of Canada Act:
“Stay of execution -- application for leave to appeal
65.1 (1) The Court, the court appealed from or a judge of
either of those courts may, on the request of the party
who has served and filed a notice of application for leave



to appeal, order that proceedings be stayed with re-
spect to the judgment from which leave to appeal is being
sought, on the terms deemed appropriate.”

15. No stay was obtained.

16. On January 2 2003, in R. v. J.P., Windsor Provincial Judge
Phillips quashed a s.4 (1) marihuana possession charge laid on
April 12 2002, after Terry Parker Day, declaring:
“[7] It is submitted by the Applicant therefore, that
Rosenberg, J. A.’s judgment had the effect of declaring
invalid the marihuana prohibition in s. 4 (1) effective
on July 31, 2001 - twelve months after the release of the
reasons in R. v. Parker. It is therefore argued that in
keeping with s. 2(2) of the Interpretation Act, the
enactment was deemed repealed.
(2) See the Interpretation Act, R.S.C. 1985, c. I-21 at
Section 2(2) which states: “For the purposes of this Act,
an enactment that has been replaced is repealed and an
enactment that has expired, lapsed or otherwise ceased to
have effect is deemed to have been repealed.”
[8] The Controlled Drugs and Substances Act was not
amended by Parliament, and no prohibition on the simple
possession of marihuana has been re-enacted.”

cannabislink.ca/legal/windsordecision.htm

17. On January 9 2003, Lederman J. ruled in Hitzig v. HMQ that
the MMAR had failed to comply with the court’s ruling, as had

Pitt J. in 2002, and suspended his ruling 6 months.
www.canlii.org/on/cas/onca/2003/20030ncal0584.html

18. On May 14 2003, to demonstrate that the prohibition was

no longer valid in Canada on the day before the Minister of
Justice was to introduce legislation to newly re-criminalize the
prohibition of marijuana, John Turmel was charged at the doors
of the House of Commons with possession of 3.3Kg of marijuana
for the purpose of trafficking to the Prime Minister, Justice

Minister, Supreme Court and others.
Ex.5: 2003 May 14 Turmel holds back marijuana bill



19. On May 15 2003, the Chretien Government held back the
marijuana bill and S.7 nor S.4 were never re-enacted after

being deemed repealed. Parliament has never re-enacted any new
prohibitions since the repeal of S.7 and S.4 prohibitions by the
Alberta Court of Appeal.

20. On May 16 Rogin J. in R. v. J.P. dismissed the Crown appeal
of the Phillips decision on the technicality that ruled that once
the legislation was going to be struck down on Terry Parker Day,
a new statute had to be enacted by Parliament, not a fix of the
statute that was being struck down. This is the third Ontario
Superior Court Justice to have ruled that the MMAR had not

functioned to save the CDSA:
“[9] (1) On July 31, 2000, Rosenberg J. in R. v. Park-
er, severed marihuana from s. 4 of the Controlled Drugs
and Substances Act and declared it invalid. Section 4 as
it relates to substances other than marihuana remains in
full force and effect.
(2) The declaration of invalidity was suspended for a
period of 12 months from July 31, 2000. Mr. Parker was
granted an exemption from the marihuana provision in s. 4
during the period of suspended invalidity.
(3) As of July 31/01, s. 4 of the Controlled Drugs and
Substances Act as it related to marihuana was invalid...
[15] It follows from these reasons, that neither Count 1
nor Count 2 contains an offence known to law...
[16] The Crown Appeal from the judgment of Phillips J. is
dismissed.”
Steven Rogin, Justice Released: May 16, 2003
www.canlii.org/en/on/onsc/doc/2003/2003can11145115/
2003canliid45115.pdf

21. With no new legislation to replace that struck down by the
Krieger court, on May 16 2003, in the Crown Memorandum to the
Supreme Court of Canada Crown S. David Frankel pleaded for leave

to appeal because:
“[11] The Court of Appeal did not deal with O’Leary’s or-
der. Accordingly, it remains an offence to grow marihuana



in Alberta, unless a person has obtained a ministerial or
judicial exemption. If the suspension order were to be
vacated, then there would be no prohibition whatsocever on
the cultivation of marihuana in the province.”
[57 As matters now stand S.7(1) has been declared of no
force and effect by the highest court in Alberta. An ap-
plication to vacate O’Leary’s Order could be brought at
any time. If the suspension order were vacated, then the
cultivation of marijuana would not be an offence in Al-
berta.”

Ex.6: 2003 May 16 S. David Frankel culpability clause

22. An application to vacate cannot be brought ever once the
Final Order closed closed the file and the court became functus
officio. O’'Leary J.A.’s interim Order out of a court that is
functus officio does not need to be vacated. After the Crown did
not obtain a Supreme Court stay pursuant to S.65., Frankel’s only
recourse was to argue that the stay out of the functus officio

court continued in effect.

23. On December 23 2003, the Supreme Court of Canada dismissed
the Crown’s Application for leave to appeal the Acton decision
declaring the prohibition against cultivation of marijuana in
section 7(1) of the CDSA to be of no force and effect. From the
December 23 2003, the Supreme Court of Canada Bulletin of

Proceedings of the Krieger decision:

“29569 HER MAJESTY THE QUEEN v. GRANT WAYNE KRIEGER
(Crim) (Alta.)
Coram: McLachlin C.J. and Major and Fish JJ.

The application for leave to appeal from the judgment of the
Court of Appeal of Alberta (Calgary), Numbers 01-00011-A and 01-
00288-0A, dated March 18 2003, is dismissed.



NATURE OF THE CASE
Canadian Charter of Rights and Freedoms - Criminal law - Cannabis
marihuana - Cultivation and trafficking - Accused cultivating
cannabis marihuana for his own medical needs and supplying others
as well - Trial judge finding that prohibition on production of
cannabis marihuana infringing accused’s s. 7 Charter rights and
not saved by s.l. Whether The Court of Appeal erred in holding
that s.7 of the Charter guarantees the right to grow (and by
implication, possess) marihuana, to anyone with a medical need
for the drug...”

Ex.7: 2003 Dec 23 Krieger Supreme Court Order

Ex.8: Supreme Court of Canada Bulletin Dec 23 2003
www.lexum.umontreal.ca/csc-scc/en/bul/2003/html/03-12-23.bul.html

24. On October 06 2003, in an application to guash marijuana

charges as unknown to law in R. v. Kurtiss Lee Masse, Judge Chen

ruled:
“[66].. If I am wrong in this, and it is possible for
regulations addressing the concerns raised in Parker to
halt the operation of the declaration of s.4’s invalid-
ity, then I agree with the decision in Hitzig that the
MMAR were inadequate for this purpose because, as long as
there is no legal supply of marihuana for persons requir-
ing it for medical use, the infringement on s. 7 Charter
rights identified in Parker has not been cured. The en-
actment of the Marijuana Exemption (Food and Drugs Act)
Regulations on July 8, 2003 may or may not address the
concerns raised in Hitzig but came too late to have any
effect on the declaration of invalidity in Parker. July
31, 2001 had, by that time, already come and gone, and
the legislation had already been rendered invalid. Once
invalid, it became a nullity and could not be resuscitat-
ed; it could only be re-enacted.

[67] It follows therefore, that there is no offence known

to law at this time for simple possession of marihuana.

The application is allowed.”
www.provincialcourt.bc.ca/judgments/pc/2003/03/p03 0328.htm



25. On October 7 2003, Ontario Court of Appeal Justices Doherty,
Goudge, and Simmons ruled in R. v. J.P. that the invalidation of
the prohibition in s.4(1) by R.v. Parker had taken effect after
July 31 2001 noting that on April 12 2002 when J.P. was charged:

“[11] Having determined in Hitzig that the MMAR did not

create a constitutionally valid medical exemption... the

prohibition against possession marihuana in s.4 of the

CDSA was subject to the exemption created by the MMAR. As

we have held, the MMAR did not create a constitutional-

ly acceptable medical exemption... It follows that as of

that date, the offence of possession of marijuana in s.4

of the CDSA was of no force and effect. The respondent

could not be prosecuted.”

26. The same court in Hitzig had amended the MMAR by striking down
five (5) cancerous sections and opined that it had the effect that
“orohibition is now no longer invalid, but is of full force and
effect” but refused to include it in the Order herein when regquested:
“[2]...We have concluded that for those people the MMAR
as drafted by the Government do not create a constitu-
tionally acceptable medical exemption... the remedy we
would impose, namely to declare invalid only five specif-
ic sections of the MMAR. This renders constitutional the
medical exemption as described in the remaining provi-
sions of the MMAR, thereby rendering the possession pro-
hibition in s. 4 of the CDSA constitutional: R. v. Park-
er, supra.”
Ex.9: 2003 Oct 07 Hitzig Ont.C.A. Order for MMAR fix
Ex.10: 2003 Oct 07 Turmel Ont.C.A. Order for Parker Day

www.ontariocourts.on.ca/decisions/2003/october/hitzigC39532.htm

27. On December 3, Health Canada reinstituted cancerous sections
41 (b.1) and 54 of the MMAR which had been struck down in Hitzig

as unconstitutional limitations on medical users’ rights.

28. On December 8 2003, the Federal Crown stayed all 4000 pending

s.4(1l) possession charges laid after July 31 2001 across Canada.
Ex.11: 2003 Dec 08 Turmel stays 4000 since Parker Day



29. On the same day the Supreme Court dismissed the Crown’s
Krieger application for leave, the Court issued the Malmo-Levine
ruling that recreational need cannot impede the government’s
power to prohibit marijuana despite though the Parker ruling
certified that medical need does. Appellant agrees the Government
can, our point is that the government has not made use of the
power established in Malmo-Levine to do just that since the

Parker and Krieger invalidations.

30. On April 1 2004, John Turmel wrote the Attorney General
demanding redress for the injustice done to those convicted under

the invalid sections with no response.
Ex.12: 2004 Apr 01 Turmel to A.G. for 100,000 more

31. The November 22 2004 submission of the Canadian AIDS society
on the proposed amendments to the Marihuana Medical Access
Regulations calls on Health Canada to comply with the Ontario
Court of Appeal’s ruling in Hitzig and requested s.41(b.1l) and
s.54.1 be removed from the MMAR.

wwww.turmelpress.com/cdnaids.htm

32. On October 27 2008, the Federal Court of Appeal in Attorney
General of Canada v. Sfetkopoulos found that the MMAR re-
institution of MMAR sections 41 (b.1l) and 54 had made the MMAR

once again unconstitutional limitations on rights.
www.canlii.org/en/ca/fca/doc/2008/2008fca328/2008fca328.html

33. On February 02 2009, Justice Koenigsberg agreed with
Sfetkopoulos in R. v. Beren:
“[127] Adopting the reasoning in Hitzig and Sfetkopoulos,
further bolstered by the evidence before this court, I find
ss.41(b.1) and 54.1 of the MMAR contrary to s. 7 of the
Charter.
[129] As the matter now stands, the federal Court of Appeal
in Sfetkopoulos declared s. 41(b.1l) invalid and refused to

suspend that declaration. The case is under appeal to the



34.

Supreme Court of Canada.

[133] ..Consistent with the reasoning in Schachter v. Canada,
[1992] 2 S.C.R. 679, 93 D.L.R. (4th) 1, these provisions,
unduly restricting DPLs from growing for more than one ATP or
growing in concert with two other DPLs, are hereby severed
from the MMAR.

[135] The government, in my view, will need time to put in
place appropriate monitoring and enforcement mechanisms in
relation to such compassion clubs. Thus, it is appropriate
to stay the effect of this declaration of invalidity for one

year. Koenigsberg J.”
www.courts.gov.bc.ca/Jjdb-txt/SC/09/04/2009BCSC0429.htm

In the Crown’s Memorandum for leave to appeal Sfetkopoulos to

the Supreme Court of Canada, Crown Sean Gaudet pleaded:

“[33] The judgment in this case may create confusion concerning
the constitutional validity of the prohibition against the
possession of marihuana as set out in S.4 of the CDSA and
therefore compromise existing prosecutions under the CDSA. In R.
v. Poelzer, for example, a prosecution currently underway in B.C.
Supreme Court, defence counsel has argued that, by virtue of the
Ontario Court of Appeal’s judgment in R. v. J.P. the invalidation
of s4l1(b.1) of the MMAR retrospectively invalidates s.4 (1) of
the CDSA in respect of marihuana. The Court in R. v. J.P. ruled
that the combined effect of Parker and Hitzig meant there was no
constitutionally valid marijuana possession offence between July
31 2001 and Oct 7 2003, the date the MMAR were constitutionally
rectified by the decision in Hitzig. Courts may construe the
Federal Court of Appeal’s decision as creating a similar period
of retrospective invalidity dating back to December 3 2003, the

date that s.41(b.l) was re-introduced into the MMAR.”
Ex.13 E19

35. In the Applicant’s Memorandum for a stay:

1.

The Federal Court of Appeal has declared s.41(b.1l) of the MMAR

constitutionally invalid.



“17. This Court has recognized that there is a public
interest in avoiding harm to users and others caused by
marihuana consumption.” The effect of the judgment of
this Court is to jeopardize this public interest in two
ways:

(1) Courts are being urged and may interpret the FCA’s
judgment as retrospectively invalidating the offence of
marijuana possession, trafficking and/or production in
sections 4,5, and 7 of the CDSA.

(2) The public interest in maintaining the offence provi-
sions of the CDSA

21. Members of the criminal defence bar have argued that
s.4 of the CDSA is retrospectively invalid as a result

of the judgments of the courts below. For example, de-
fence counsel in the R. v. Poelzer appeal before the B.C.
Supreme Court argued that the FCA’s judgment means that
Parliament failed to implement a constitutionally accept-
able scheme for ensuring a licit supply of marijuana for
medical reasons, as required in the Ontario Court of Ap-
peal in Hitzig, and that the prohibition of possession of
marijuana is therefore of no force and effect. While this
argument was rejected by the Court in that case, this has
not prevented it from being raised in other prosecutions.
In a judgment issued on Feb 2 2009, without written rea-
sons, Justice Koenigsberg of the B.C. Supreme Court de-
clared that s41(b.1l) of the MMAR to be unconstitutional
on the same grounds as the FCA in this case, but suspend-
ed the declaration of invalidity for one year. She went
further and, on the same grounds, struck down S.54.1 of
the MMAR, which restricts the number of licensed growers
who can grow in common.”

36. On April 23 2009 and January 14 2010 the Supreme Court

of Canada dismissed the applications for leave to appeal the

unconstitutional sections of 41(b.1) and 54.1 of the MMAR,

so they continue to taint the medical exemption process.

scc—-csc.gc.ca/case-dossier/cms-sgd/dock-regi-eng.aspx?cas=32944

scc-csc.gc.ca/case-dossier/cms-sgd/dock-regi-eng.aspx?cas=33071



PART II - ISSUES

37. A) Should an Order be granted prohibiting prosecution of all
charges relating to marijuana under the CDSA as unknown to law on
the grounds that:
1) Parliament has not re-enacted the S.7 cultivation and S.4
possession prohibitions which underpin all other marijuana
prohibitions in the CDSA since they were struck down by the
Ontario and Albert Courts of Appeal; or
2) if the prohibitions were somehow resurrected without
Parliament, that the Sfetkopoulos and Beren decisions create
a similar period of retrospective invalidity dating back to
December 3 2003, the date that s.41(b.1l) and s.54.1 were re-
introduced into the MMAR pursuant to the Court in R. v. J.P.’s
ruling that the combined effect of Parker and Hitzig meant
there was no constitutionally valid marijuana possession
offence between July 31 2001 and Oct 7 2003, the date the MMAR

were constitutionally rectified by the decision in Hitzig.

38. B) Should an Order be granted staying all charges for
marijuana as abuse of the court process on the grounds all
statutes related to marijuana are of no force and effect and
ordering the Crown to cease and desist all marijuana Prosecutions
until Parliament re-enacts a new constitutionally wvalid

prohibition with a new constitutionally valid exemption.

39. C) Should an Order be granted, in the absence of proof that
all inmates convicted since the marijuana prohibitions were
repealed have been released, that cites the Ministry of Justice
for contempt of this Court by continuing prosecution after Crown
Attorney S. David Frankel acknowledged to the Supreme Court

of Canada in R. v. Krieger that the S.7 Cultivation and S.4
Possession prohibitions had been struck down by the highest court
in Alberta and did not dutifully inform Canada’s Law Enforcement
to cease and desist arrests under the repealed statutes and now,

Crown Attorney Sean Gaudet says too.



40. D) Should an an Order be granted expunging the Criminal
Records of all those convicted since the prohibitions were

invalid.

PART III - ARGUMENTS

41. A)l. In R. v. J.P., Justices Phillips, Rogin, and in R v.
Masse, Justice Chen, make very clear that when a statute has
been invalidated by the courts as unconstitutional, it is to be
deemed repealed pursuant to the Interpretation Act. The Parker
Court invalidated the possession prohibition, the Krieger Court
invalidated the cultivation prohibition and the J. P. Court of
Appeal said the invalidated laws were only absent until the MMAR
was fixed which they said they had. The Interpretation Act says
“repealed,” the Ontario Court of Appeal says only “absent until

fixed.” The Interpretation Act rules.

42. A)2. If the Hitzig court did resurrect the prohibitions,

on December 3 2003, Health Canada re-instituted two of the bad
conditions; Section 41. (b.1l) of the MMAR found to be flawed in
Sfetkopoulos and R. v. Beren as well as Section 54.1 found to be
flawed in Beren. If four Hitzig flaws were enough to taint the
MMAR, so too are re-instituted ones. The Sfetkopoulos and Beren
decisions create a similar period of retrospective invalidity
dating back to December 3 2003, the date that s.41(b.1l) and 54
were re-introduced into the MMAR pursuant to the Court in R. v.
J.P.’s ruling that the combined effect of Parker and Hitzig meant
there was no constitutionally valid marijuana possession offence
between July 31 2001 and October 7 2003, the date the MMAR were

constitutionally rectified by the decision in Hitzig.

43. B) The Ministry of Justice DID NOT amend the Criminal Code
to reflect the Parker invalidation in 2001, nor the Krieger
invalidation in 2003, nor to reflect the Sfetkopoulos decision.
Yet, Canada’s lawyers and judges say: It’s still in the Code

so it must still be wvalid.” An Order staying all charges for



marijuana as abuse of the court process on the grounds all
statutes related to marijuana are of no force and effect must be

granted to remedy their dereliction.

44, C) The Ministry of Justice’s failure to reflect the judgments
of the courts in the Criminal Code show a clear contempt at all

levels of the court and should be treated as such.

45. D) The Ministry’s failure to expunge its errors during the
earlier two years of legislative invalidity show an obstinate

dereliction that can only be corrected by order of this court.

ORDER SOUGHT:

46. Applicant seeks:

A) an Order prohibiting prosecution of all charges relating

to marijuana under the CDSA as unknown to law on the grounds that
1) Parliament has not re-enacted the S.7 cultivation and S.4
possession prohibitions which underpin all other marijuana
prohibitions in the CDSA since they were struck down by the
Ontario and Albert Courts of Appeal; or
2) 1f the prohibitions were somehow resurrected without
Parliament, that the Sfetkopoulos and Beren decisions create
a similar period of retrospective invalidity dating back to
December 3 2003, the date that s.41(b.1l) and 54 were re-
introduced into the MMAR pursuant to the Court in R. v. J.P.’s
ruling that the combined effect of Parker and Hitzig meant
there was no constitutionally valid marijuana possession
offence between July 31 2001 and Oct 7 2003, the date the MMAR

were constitutionally rectified by the decision in Hitzig.

B) And for an Order staying all charges for marijuana as abuse
of the court process on the grounds all statutes related to
marijuana are of no force and effect and ordering the Crown to
cease and desist all marijuana prosecutions until Parliament re-
enacts a new constitutionally valid prohibition with a new

constitutionally valid exemption.



C) And an Order, iIn the absence of proof that all iInmates
convicted since the marijuana prohibitions were repealed have
been released, that cites the Ministry of Justice for contempt
of this Court by continuing prosecution after Crown Attorney S.
David Frankel acknowledged to the Supreme Court of Canada iIn R.
v. Krieger that the S.7 Cultivation and S.4 Possession
prohibitions had been struck down by the highest court iIn
Alberta and did not dutifully inform Canada’s Law Enforcement to
cease and desist arrests under the repealed statutes and now

Crown Attorney Sean Gaudent says:

D) And an Order expunging the criminal records of all those
convicted since the prohibitions have been invalidated.

Dated at on

Applicant/Accused Signature

Name:

Address:

Tel:

Fax:

Email:

To: Registrar of this Court
And: Attorney General for Canada
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21.html
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IN THE COURT OF QUEENS BENCH OF ALBERTA

JUDICIAL DISTRICT OF

Between:

HER MAJESTY THE QUEEN
Respondent/Plaintiff

-and-

Applicant/Accused

APPLICANT”S FACTUM

For the Applicant
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‘ COURT OF APPEAL FOR ONTARTO ]
THE HOROURARLE MR. JUSTICF CATZMAN YMONDAY the 3ist

. )
THE EONOURASBLE MADAM JUSTICE CHARRON ) DAY OF

URARLE MR, JUSTICK ROSENBERG ; JULY, A. D 2000

1IN THE MATTER OF IERRANCE PARKER,
acquisted and 2 sty of proceading owdered al the
City of Taronto, on the 15 day of Decomber, 1997,
by The Honourabie M. lustice Sheppard, of
Cueltivatior. of Marihoara, Possession of Marihuanga,
HIS APPEAL of THE ATTORNEY GENERAL FOR CANADA, against the
util the sla}" of proccedings ordered hy Toe [Tonaurable Mr, Tustice S_hqvpsﬂl wis heerd
on Lac 6", 7" and §* days of Outober, 1999, at Osgoods Hall, Tzront,

ON READING the mate—i®) Fleé, anfl on Lewring ke subraissions of comac? for
thi: Crown and counsel for the respondcent, and judgacut having been ressreed until this Gay,

THIS COURY ORDERS *hat the remady pranted by Ite (nal judge i vﬁriﬂd by
dclzring the marnumna prohibition in 5. 4 of the Controfiad DMrugs and Substimees Aet 1o be
invalisl. Tha decrarsion of invalidity is sispended for a pedod of 12 months ari the responden( is
exerop! from the marimanz pwdibition in 5. 4 of the Consrolied Drugs aad Swbstances Act dising
tie petiod o suspends:l invalidity for poszession of maribwrana for his medicaj aceds. The part of
ite Shopperd I's judgment newiing in & medica! cxemplion into the farmer Nareoric Controi Act
and 1= Consroflad Dirugs and Substanrex Act are set aside and the piants woired in the Seplemher
J957 seurh are oxleord to berehumced. 1 all other respects, the Cresn’s appec! is distrissed.

iy Signed and enteced in the r=conds of 1ais Corr? this B A
o day af July, 2000,

-~ . LI Y )
PN G AT 4

DESIREE VICERAL
SIGNING OFFICER .
. COURY OF APPEAL FOR ONTARIO
PERS2A: n‘;

http://turmelpress.com/parkerol .jpg 10/18/2009
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R. v. Krieger, 2003 ABCA 85
Date: 20030318

Dockets: 01-00011-A
01-00288-A

IN THE COURT OF APPEAL OF ALBERTA

THE COURT:
THE HONOURABLE MR. JUSTICE WITTMANN
THE HONOURABLE MR. JUSTICE COSTIGAN
THE HONOURABLE MR. JUSTICE LoVECCHIO
BETWEEN:

Docket: 01-00011-A

HER MAJESTY THE QUEEN
Appellant
-and -
GRANT WAYNE KRIEGER
Respondent
(Accused)

Appeal from the Judicial Stay of Proceedings by
THE HONOURABLE MADAM JUSTICE L.D. ACTON
Dated the 11* day of December, 2000
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AND BETWEEN:

Docket: 01-00288-A

HER MAJESTY THE QUEEN
Appellant
- and -
GRANT WAYNE KRIEGER
Respondent
(Accused)

Appeal from the Acquittal by
THE HONOURABLE MADAM JUSTICE L.D. ACTON
Dated the 20™ day of June, 2001

MEMORANDUM OF JUDGMENT
DELIVERED FROM THE BENCH

COUNSEL:

S.A. Couper
J. Henchey
For the Appellant

A. Tovinelli
For the Respondent
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MEMORANDUM OF JUDGMENT
DELIVERED FROM THE BENCH

Costigan, J.A. (for the Court):

[1] The Respondent was charged with possession of marihuana for the purpose of trafficking
contrary to s. 5(2) of the Controlled Drugs and Substances Act, S.C. 1996, c. 19 and unlawful
production of marihuana contrary to s. 7(1) of the 4ct.

[2] The Crown appeals a voir dire ruling which struck down s. 7(1) and also appeals the
Respondent’s acquittal by a jury of the s. 5(2) charge.

[3] As to the voir dire ruling, the Crown says that the trial judge applied the wrong test in
finding that the Respondent was deprived of his s. 7 Charter right to security of his person in the
face of evidence that there were other untried and effective legal alternative treatments. We are
not satisfied that the trial judge applied the wrong test, nor are we satisfied that the evidence
established other effective alternatives. At best, the evidence on the effectiveness of the
alternatives was equivocal. In those circumstances, the trial judge was entitled to find that the
Respondent’s right to security of his person was infringed by denial of a treatment which the
evidence established was effective.

[4] The Crown also says that the trial judge erred in failing to find that the deprivation
accorded with the principles of fundamental justice. The Crown says a s. 56 exemption, for
which the Respondent did not apply, would have accorded with the principles of fundamental
justice because the Respondent had an available supply from his own grow operation.

[5] We agree with the trial judge that s. 56 creates an absurdity because there was no legal
source of marihuana. That absurdity is not removed by the fact that the Respondent had a
personal supply at the time the charge was laid. There was no evidence as to how long the supply
would last nor as to the duration of the potential s. 56 exemption.

[6]  Nor are we satisfied that the trial judge imposed a positive obligation on the Crown to
ensure a supply. The trial judge struck s. 7(1). Her order imposed no obligation.

[7] Therefore, we dismiss the appeal as it relates to the voir dire ruling.

[8] On the verdict of acquittal, the Crown argues that the trial judge erred in finding an air of
reality to the defence of necessity and in her charge to the jury on that defence.

[9] The second prong of the defence of necessity requires that the act must be inevitable,
unavoidable and afford no reasonable opportunity for an alternative course of action that does not
involve a breach of the law.



Ex2 Eb5

Page: 2

[10] In both her analysis of whether the defence had an air of reality and in her charge to the
jury on the second prong, the trial judge focussed on whether there was a legal source of
marihuana rather than focussing on whether there was a legal altemative course of action
available to those said to be in imminent peril. In doing so she emed. That error undercuts both
her decision to put the defence 1o the jury and her explanation of the defence to the jury.

[11] In the result, the acquittal cannot stand. Accordingly, we order a new trial on the s, 5(2)
charge.

APPEAL HEARD on December 4, 2002

MEMORANDUM FILED at Calgary, Alberta
this 18" day of March, 2003

Costigan, J.A.



Calgara Herald Krieger Misrepresentation
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More MS news articles for December 2002
Pot rights upheld by appeal court
http://www.canada.com/calgary/calgaryherald/

December 5, 2002 Thursday Final Edition
Daryl Slade
Calgary Herald

Pot crusader Grant Krieger has won a partial, but significant victory in a federal Crown appeal of his
right to grow and use cannabis marijuana for medical purposes. On Wednesday, the Alberta Court
of Appeal upheld Queen's Bench Justice Darlene Acton's ruling two years ago, in which she said it
was unconstitutional for the federal government to prevent Krieger from being able to obtain the
drug to alleviate pain caused by his multiple sclerosis.

"We agree with the trial judge that there is no legal forum of marijuana for the accused," Justice
Peter Costigan said in speaking for fellow justices Neil Wittmann and Sal LoVecchio. "There is no
evidence how it could be supplied, even if he had a Section 56 (federal government) exemption."

Krieger's lawyer, Adriano Iovinelli, said outside court it was an important decision that permits his
client to continue to cultivate and use marijuana for his own use to alleviate chronic pain caused by
multiple sclerosis. "They upheld (Acton's) ruling from the voir dire, which found Grant Krieger's
Section 7 charter rights were violated, specifically in the areas of liberty and health," Iovinelli said.
"There was a breach, and it wasn't a reasonable breach. The result was Grant Krieger was given a
charter exemption to cultivate and possess marijuana for his personal use,"” said Iovinelli.

Acton had issued a stay of her ruling for one year, to permit the federal government an opportunity
to provide a source for people who require marijuana for health reasons. Alberta Court of Appeal
Justice Willis O'Leary last year extended that stay indefinitely, until there is an application to the
courts to remove it. But the appellate court's three-justice panel also ruled the trial judge had
wrongly instructed the jury in the defence of necessity for having the drug, and quashed Krieger's
acquittal on possessing marijuana for the purpose of trafficking.

Krieger, 48, who has admittedly supplied others whom he believes require the drug for health
reasons, will have to go back to arraignments on Feb. 12 to have a trial date set on that charge.
"As far as I'm concerned, there are no pot laws in this province,” Krieger boldly declared outside
court. "I'm ready to go in front of another jury for trafficking. The defence of necessity stands.”

Crown lawyers Scott Couper and Janet Henchey declined to discuss the Court of Appeal ruling and
said their next move is to go back to the federal government for instructions.

Iovinelli said, as it stands, it is status guo on Krieger's charter exemption. But he suggested that
would not apply to the general public as Ottawa would move quickly to do something if the stay
was removed and it was generally believed the possession law was struck down. "The reason for
Acton’'s ruling was for there to be changes by the federal government,"” said Iovinelli. "There may
or may not have been changes, but I'm leaning more towards yes, there have been. "The stay
continues and it's a benefit to my client that nothing happens, because he has a charter exemption
to cultivate and possess marijuana.”

© Copyright 2002 CanWest Interactive

http://www.mult-sclerosis.org/news/Dec2002/CanadaMedM]RightsUpheld.html
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Pubdate: Thu, 05 Dec 2002

Source: Calgary Sun, The (CN AB)

Copyright: 2002 The Calgary Sun

Contact: callet@sunpub.com

Website: http://www.fyicalgary.com/calsun.shtml
Details: http://www.mapinc.org/media/67
Author: Kevin Martin, Calgary Sun

COURT UPHOLDS DRUG ACQUITTAL

Pot crusader Grant Kreiger's licence to grow won't be chopped down by
Alberta's top court.

A three-member Alberta Court of Appeal panel yesterday upheld
Kreiger's acquittal on a charge of cultivating a narcotic.

The appeal judges agreed with a lower-court ruling that the federal
government's exemption to pot possession was "an absurdity because
there was no legal source of marijuana.”

But the high court overturned Kreiger's acquittal on a charge of
possession of the drug for the purpose of trafficking.

Justice Peter Costigan, in handing down the unanimous decision, said
the trial judge erred in her explanation of the defence of necessity to
the jurors, who found Kreiger not guilty.

Costigan said Queen's Bench Justice Darlene Actﬂh was right when she
ruled Kreiger didn't have to apply for an exemption to simply possess
marijuana for his own use.

Crown prosecutor Scott Couper argued that Acton erred when she ruled
that the cultivation law deprived Kreiger -- who suffers from multiple
sclerosis - -- the right to his medicine of choice.

"The evidence clearly disclosed a number of alternatives,” he said.
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37, In addition, as matters now stand s. 7(1) has been declared of no force and effect by the
4 highest court in Alberta. An application 1o vacate the order of O°'Leary LA, suspending the
declargtion could be brought a1l any time. I the suspension ofder were vacaled, then the

cultivation of marihuana would not be an offence in Alberti.

3B There is no compelling reason for pranting special status 1o manheana or, for that matier,

gny unapproved drug. Such matiers are for the scientific / medical community, nol the courts.

50
16
Applicant’s Memorandum Authorities
59.  The judgment below raises important issues going 1o the very core of federal drug control
and regulation. As such they warrant this Couri’s fullest consideration.
15
Applicant’s Memorandum Nature of Order Sought
PART IV
NATURE OF ORDER SOUGHT
é0.  That the within application be allowed.
11

ALL OF WHICH 15 RESPECTFULLY SUBMITTED.

2 o Vi

5. David Frankel, (.C.
Counsel for the Applicant

1
o May 16, 2003



Supreme Court of Canada

December 23, 2003

Coram: MecLachlin C.J. and Major and Fish
I1.

BETWEEN:
Her Majesty the Queen
Applicant
- and -

Grant Wayne Kneger

Respondent

JUDGMENT

The application for leave to appeal from the
judgment of the Court of Appeal of Alberta
(Calgary), Mumbers 01-00011-A and
01-00288-A, dated March 18, 2003, is
dismizsed.
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Cour suprémea du Canada

No, 20569

Le 23 décembre 2003
Coram : La jupe en chef McLachlin et les
juges Major et Fish
ENTRE :
Sa Majesté la Reine
Demanderesse
gt -
Grant Wayne Knieger

Intime

JUGEMENT

La demande d*autorization d’appel de 1’arrét
de la Cour d'appel de I’Alberta (Calgary),
numéros 01-00011-A et 01-00288-A, daté du

1 B mars 2003, est rejetée.
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'
o'l
A Supreme Court  Cour supréme
of Canada du Canada
Home > Cases > SCC Case Information > Docket
Cases
SCC Case Information
Docket
29569
Her Majesty the Queen v. Grant Wayne Krieger
(Alberta) (Criminal) (By Leave)
Proceedings
Filed By
Date Proceeding (if applicable)
2006-03-20 Close file on Leave
2003-12-30 Judgment on leave sent to the parties
2003-12-23 Decision on the application for leave to appeal,
CJ] Ma F, The application for leave to appeal
from the judgment of the Court of Appeal of
Alberta (Calgary), Numbers 01-00011-A and
01-00288-A, dated March 18, 2003, is
dismissed.
Dismissed, .
2003-11-06 Correspondence received from, S. D. Frankel |Her Majesty the Queen
dated Nov, 3, 2003 re: further information
(sent to the judges on Nov. 12, 2003)
2003-09-29 All materials on application for leave submitted
to the Judges, C] Ma F
2003-07-15 Correspondence received from, S. David Her Majesty the Queen
Frankel, Q.C. dated 07/15/03 re: news release
issued by Health Canada (attached)
2003-07-15 Respondent's response on the application for | Grant Wayne Krieger
leave to appeal, from Adriano lovinelli dated
07/14/03 re: will not be filing any response,
Completed on: 2003-07-15
2003-06-16 Letter acknowledging receipt of a complete
application for leave to appeal
2003-05-20 Application for leave to appeal, (see order), Her Majesty the Queen
Completed on: 2003-06-16
2003-03-27 Order on motion to extend the time to file Her Majesty the Queen
and/or serve the leave application
2003-03-25 Decision on motion to extend time to file

http://www.scc-csc.gc.ca/case-dossier/cms-sgd/dock-regi-eng.aspx?cas=29569 10/18/2009




supreme Court of Canada - SCC Case Information - Docket

and for serve the leave application, 60 days
from the reasons for judgment of the Alberta
Court of Appeal, Arb

Granted, .

Fage - ol £
Ex.8 E12

2003-03-24

Submission of motion to extend time to file
and/ or serve the leave application, Arb

2003-01-31

Correspondence received, 1. Moore, Deputy
Registrar of C.A. dated Jan. 30, 2003 (fax
copy) re: memorandum of decislon not
available

2003-01-31

Supplemental document, Form 25B

Her Majesty the Queen

2003-01-28

Motion to extend the time to file and or serve
the application for leave to appeal, (to 60 days
after the reasons for judgment are given)
(Form 25B and oral judgment requested),
Completed on: 2003-01-28

Her Majesty the Queen

Date Modified: 2009-05-22
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Court of Aopnaal File No. C39532

COURT OF APPEAL FOR ONTARIO

The Honaurahle Mr. Justice Doherty
The Honourable Mr. Justice Goudge
The Honourable Madam Jusfice Simmans

Tuesday, the 7" day of
Cctober, 2003

et ! S e i N i N s agt®

BETWEEN:

WARREN HITZIG, ALISON MYRDEN, MARY-LYNNE CHAMNEY, CATHERINE
DEVRIES, JARI DVORAK, STEPHEN VAN DE KEMP, DEBORAH ANNE
STULTZ-GIFFIN & MARCQ RENDA

Applicants

(Respondents in Appeal and Cross-appellants)
-and-
HER MAJESTY THE QUEEN

Respondent
{Appellant and Respondent in Cross-appeal)

ORDER

THIS APFPEAL by Her Majesty the Queen, for an order selting aside the judgment of
Mr. Justice Lederman, dated January 9, 2003, and replacing it with a judgment

dismissing the applicants’ applications, AND THIS CROSS-APFCAL by tha
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Resaondents for an onder declaring tha Martnuna Modical Acsess Reguiations to be
Inconsistent with ssction 7 of the Charfer anc cedaring section 4 of the Controfled
Drugs and Subsisnces Adt, to the extent that it applies to marhuara, lo be of no
force and effect, were heard on July 28, 30 and 31, 2003, at Osgoode Hall, 130

Queen Street West, Toronte, and judgment having been resensad until this day,

ON READING the materia filed by the parties. and on hearing the submissions of

counsel for the parties,
1, THIS COURT ORDERS thal the appesl of Her Majesty the
Quesn is haraby dismissod,
2. ~ THIS COURT ORDERS that the cross-appeal is allowed, in

part, by selling aside the first two paragraphs of the
|udgment of Lederman J., and substituting therefore an order

dedaring thal subseciion 4 {2) (c). saction 7, subsaction 34

{2], subsection 41 (b) and section 54 of the Manhuana

Medical Access Regulafions, 5.0 R./2001-227, are of no

force and offect:
3. THIS COURT makas no ordar as o costs
ENTERED ATAHSCRIT A TORONTD
CHABOOE WO - pﬂ
LE/DERS LE REGISTRE KO : . L—-C_.JL—%T'—‘.,_J;
T e —te [ o
DEC 2 3 2003 R = v e Rl
{ g Anrmd - L'-.;::,.-:-ﬁfru.i' A= B ryGm,
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Cooart of Appeal File No: C39040
COLRT OF AFPEAL FOR ONTARID

THE HONGURABLE JUSTICE DOHERTY
TUESDAY THE 7™ DAY

T DDA CHE AR T ST GO B, OF CTOBER, 2003

1
)
)
THE HONOURABLE JUSTICE SIMMORS !
i
)

BETWELHN:

JOHN C. TURMEL AND J.1. MARC PAQLIETTE

Appliconts
[{Appellants and Respenideats lo Cross-Appesl)

ol =

TER MATENTY THE QUEEN

Respendent
[Retpremdent in Sppeal wmd Trne-A ppellant)

CIHITER

THIS APPEAL by John C, Turmed sned 1.3, Murs Pusqueite, from the judgmeens of
Mir. Justice Lodorman, dated Jaumsary 9, 2003, far (A) A doclarstion tha the prohibition
im Lhe pissétsdion of mimjueny (uwmehis) In the Contrlled [ngs osd Sobunmees &t
(CDSEA) i & genocidal vietation of Applicants’ 5. 7 Raght to Lifc w accondance with th
devision ol the Cnlirie Court of Appeal in Bov. Parker and his been of no loree ud 2Tl
mince Aumust 1, 2001 or in the nhwernscive (B) granting Applicant o porsomal judicial
encmption, AMD THIS CROSS-APPEAL by e Responden! Hor bdajouty (e Cugen,
[ver a8 fiedker aﬂ.l.ilq amle H'll!ju-.l;rlmi gl Mir. Jugisee Eaderman, dated h"ﬂ.h'}'q', MK
and replsclng it with a judgmem dismissing the applicant’ applications, were hesrd en
Jully 29, 20 amad 31, 2003, at Oegoode Hull, I3 Oueen Bires] Wed, Toronlo, and
Jedgmen heving bean reserved wonit this day,

http://turmelpress.comAurmelol jpg 10/19/2009
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O R ALING the mazerlals fled by the partivs, asd on hoaring the sbmigsers of

Johm . Tl sppearing in persoe, and eoumsel for Her Mupety the Queen.

L THIS COURT (HEDERS thin the appesd ot Foka £ Turme! and 11 Mar

Pagciie o hereby dizmissel

z TS COURT ORDERS thal e ross-uppea’ o Her Mapesy the Luecn 13

frorety dismizacd.

1 FHIS ORI RT makes no order 38 00 cosls

el . o i
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[eputy Boglaires
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Ottawa stays
pot charges
in 4,000 cases

At same time, rules changed

to ymprove patients’ access 10 pot
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John C. Turmel, B. Eng.

i-37 Celbarne E. Brantford, W3T 2G3
Tel: Email: turmelBncE.ca
Thursday April 1 2004

Croft Michaelson, Christepher Leafloor, Wanita Gosla

Lagal {oungsal, Public Law Section Ontario Begional Office
Department of Justice Exchange Tower, 130 King St. W. #3400
Tel: Fax:

Email; cmichaeld@IUSTICE.GC.CA ("Michaelson, Crofo®),
christopher.leafloorBjustice.ge.ca

VGEoelaR®IUSTICE.GC.CA ("Goela, Vanita"),

Ba: OCA R3I2738 {Parker), 433740 [(Turmel-Paguette]

fOear Sirs and Lady:

Op Qet 7 2003 the Ontaric Ceurt of Appeal granted our
declaration that the prohibition on the possession on
marijuana in the CDSA was invalid after July 31 20001 until

oot T 2003,

on Dec B; ths Attorney General did not appeal and atayed all
4,000 pending charges under the non=existent atatute.

That's nat good esnough. Why should pecple's names be kept on
the docket when the law did not exlst? Our successtful
declaration of invalidity means that the law was not wvalid
when thelr charges were laid and you have no right to keep
thelr namea on the court dockets,

1 imsist that those 4000 stayed charges betwesn Aug. 1 2001
and Qb 7 2003 be withdrawn of

1} such complete relief will be further scught in cur
applications for leawve to appeal to the Suprems Court of
Canada in the Parker and Turmel cases: and,

2} http://www.cyberclass.netlturmel /medpot (htm will publish
free blank forms online enabling anyene who wants to '
successfully drag you throoagh the process, on offence for a
change, to file & moticn bLo have the charge thab you only
stayed under the invalid marijuana laws dismiased from the
doc ket .

I further insist that the cenvictions registered against the
cther over 100,000 Canadians {(Statistics Canada) who ware
charged and pleaded guilty during those 26 months be
expunged and any Jailed wictims released or

1} such complete relief will be further ascught in my
application for leave to appeal to the Supreme Court of
CFanada inm the Parker and Turmel casea;

21 httpo /v cybearclasa.netfturmel fmedpot  htm will publish
fre= blank appeal forms online enabling anyone who wants to
succesatfully drag you through the process, on offence for a
change, to file an appsal late to have their convictbion
cwerturned with restitution of their property and finea and
release pending appesal.

Yo can do it and save youraelves the trouble or 1 can do it
and send waves and wavea of people to the Appeal Court to
ceerburn thelr convicticns., And you know I'd love to sea
Justieces Deherty, Goudge and Simmens having to sign off on
30,000 Ontarle applications for extensions of time Eo
averturn convictions. Heping wou carrect your omisalona, I
am, Yours truly

http:/furmelpress com/ag(] xt 12002009
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IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL)
BETWEEN:

THE ATTORNEY GENERAL OF CANADA
Applhcant
{Appeliant)
-and -

DORA SFETKOPQULOS, DAYID MCGREGOR, PRISCILLA LAVELL,
EUGENE HARACK, ROBIN TURNEY, RONALD FOLZ, MICHAEL GIBBISON,
TIMOTHY DEGANS, MARK HUKULAK, LEONARD SISSON, PAUL MANNING,
RON REID, RON SPECK, JOHN LOBRAICO, EDDIE WALLACE, MICHAEL
DELARMEE, RONALD GEORGE WILSON, AND JEFFREY LONG

Raspondents
{Respondents)

ATTORNEY GENERAL OF CANADA’S MEMORANDUM OF
ARGUMENT IN SUPPORT OF THE APPLICATION FOR LEAVE TO

APPEAL
(Pursuant to ss. 40(1) of the Supreme Court Act and Rule 25 of the Rules of the
Supreme Court of Canada)
Counsegl for the Applicant Agent for the Applicant
Sean Gaudet Christopher Rupar
Ontano Regicnal Office Department of Justice Canada
The Exchange Towar Civil Litigarbon Seclion
130 King Street West 234 Wellington Street
Sufte 3400, Box 36 East Tower, Room 1212
Toronto, Ontarko Ottawa, Ontario
M5X 1KE K1A OHB
Per. Sean Gaudet Per. Christopher Rupar
Tel: 416-873-0382 Tek (613) 841-2351

Fax: {418) 852-4518 Fax: (613) 954-1820
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a2, Given the high street valua of marihuana and its wide usa as 2
recreational drug, it was reascnable for the govemment to conclude that the risk
that DPPL holders will use marhuana for non-medical pumposes or that
marihuana will be siolen from their premises is greater for larger scale grow
operations than for smaller operations. It cannot be said that a provision fimiting
the size of such cperations does “litle or nothing™ to achieve this objective.

33 The judgment in this case may also create confusion concaming the
constitutional validity of the prohibition against the possession of marihuana as
set put in section 4(1) of the Controlied Drugs and Substances Act (CDSA), and
therefore compromise existing prosecutions under the CDSA, In K. v. Poelzer,
for example, a prosecution currently underway before the B.C. Supreme Court,
defence counscl has argued that, by virlue of the DniJarIﬂ Court of Appeal's
judgment In R v. P the invalidation of section 41(b.1) of the MMAR
refrospectively invalidates section 4(1) of the CD3SA in respect of marihuana.
The court In R v. J.P. ruled that the combined effect of the Parker and Hitzig
decisions meant that there was no constitutionally valid marihuana possession
offencein force for the period batwean July 31, 2001, the date the declaration of

walidity made in Parker came into effect, and October 7, 2003, the date that the

MMAR were consiitutionally rectified by the decision in Hitzig. Courts may
construe the Federal Court of Appeal’s decision as creating a similar period of

retrespective invalidity dating back to December 3, 2003, the date that 5. 41(b.1}

was re-introduced into the MMAR.Z

I g v AP, 67 OR. (3d) 321 (CA)
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PART V — NATURE OF ORDER SOUGHT

39. The Applicant asks thal leave be granied to appeal from the

judgment of the Federal Court of Appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at Toronto thls 22™ day of December, 2008.

TN

Counse! for the Applicant
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